
Du Quoin PolicePensionFund
304 East Poplar
Du Quoin, IL 62832

Attention: Phil Schimanski,President
Lowell Smith,Secretary

NOTICE OF NONCOMPLIANCE

YOU ARE HEREBYNOTIFIED, pursuantto theprovisionsof SectionlA-l 12
and lA-i 13 oftheIllinois PensionCode(hereinafterthe“Code”) (40ILCS 5/lA-i 12
and 1 A- 113)thattheIllinois Departmentof Insurance(hereinafterthe“Department”)has
determinedthattheDu Quoin PolicePensionFund(hereinafterthe“Fund”) and,you in
yourcapacityasaTrusteeandmemberof theBoardof Trustees(hereinafterthe“Board”)
ofsaidPensionFundhaveviolatedyour fiduciary duty asfollows:

1. Section5/1A-112oftheCodestates,in pertinentpart:

(a) Everypensionfund that is required to file an annual statement
under Section 1A-109shall pay to the Department an annual
compliancefee. In the caseof a pensionfund under Article 3 or 4 of
this Code,the annual compliancefeeshall be 0.02% (2 basis points) of
the total assetsof the pensionfund, as reported in the most current
annual statementof thefund, but not more than $8,000.In the caseof
all other pensionfunds and retirement systems,the annual
compliancefeeshall be $8,000.
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2. Section5/iA-il3 of theCode,in pertinentpart, states:

(d) This subsectionappliesto any governmentalunit, asdefinedin
SectioniA-i02, thatis subjectto any law establishingapensionfundor
retirementsystemfor thebenefitofemployeesofthegovernmentalunit.
WhenevertheDivision determinesby examination,investigation,or in
any othermannerthat he governingbody or anyelectedor appointed
officer orofficial of a governmentalunit hasfailed to comply with any
provisionofthatlaw:

(1) TheDirectorshall notify in writing the governingbody,
officer, orofficial ofthespecificprovisionorprovisionsofthe law
with which thepersonhasfailedto comply.

(2) Uponreceiptof thenotice, thepersonnotified shall take
immediatestepsto comply with theprovisionsoflaw specifiedin
thenotice.

(3) If thepersonnotifiedfails to comply within areasonable
time afterreceivingthenotice,theDirectormayhold ahearingat
whichthepersonnotifiedmayshowcausefor noncompliancewith
the law.

(4) If uponhearingtheDirectordeterminesthatgoodand
sufficient causefor noncompliancehasnotbeenshown,the
Directormayorderthepersonto submitevidenceof compliance
within a specifiedperiodofnot lessthan30 days.

(5) If evidenceof compliancehasnot beensubmittedto the
Directorwithin theperiodoftime prescribedin the orderandno
administrativeappealfrom theorderhasbeeninitiated, the
Directormay assessacivil penaltyofup to $2,000againstthe
governing body, officer, or official for each noncompliancewith
anorderoftheDirector.TheDirectorshalldevelopby rule,with
asmuchspecificityaspracticable,thestandardsandcriteriato be
usedin assessingpenaltiesandtheiramounts.Thestandardsand
criteriashall include,butneednotbe limited to, considerationof
evidenceof effortsmadein goodfaithto complywith applicable
legal requirements.This rulemakingis subjectto theprovisionsof
theIllinois AdministrativeProcedureAct. If apenaltyis notpaid
within 30 daysofthe dateofassessment,theDirectorwithout
furthernoticeshall reporttheactof noncomplianceto theAttorney
Generalofthis State.It shallbethe dutyoftheAttorneyGeneral
or, if theAttorneyGeneralso designates,theState’sAttorneyof
thecountyin which thegovernmentalunit is locatedto apply
promptly by complainton relationof theDirectorofInsurancein



thenameof thepeopleof theStateofIllinois, asplaintiff~to the
circuit courtofthecounty in whichthegovernmentalunit is
locatedfor enforcementof thepenaltyprescribedin this subsection
orfor suchadditionalreliefasthenatureofthecaseandthe
interestoftheemployeesofthegovernmentalunit orthepublic
mayrequire.

(e) Whoeverknowinglymakesafalsecertificate,entry,or
memorandumuponanyof thebooksor paperspertainingto anypension
fundoruponanystatement,report,or exhibit filed orofferedfor file with
theDivision or theDirectorof Insurancein thecourseofany examination,
inquiry, or investigation,with intentto deceivetheDirector,theDivision,
orany of its employeesis guilty ofa ClassA misdemeanor.”

(40 ILCS 5/iA-i 13,emphasisadded.)

3. TheDivision ofInsurancehasnotreceivedtheamountof$600.55
duefrom theDu Quoin PolicePensionFundby July 1, 2009. The
Division staffhasattemptedto contactthePensionFund; however,the
Fundhasbeenpaidthe amountdue. Thefee is now pastdue.

4. Youmaybeheldresponsiblefor violation of yourfiduciary duty as
Trustee.Section5/1-101.2 defines“fiduciary” andstates,in pertinent
part,asfollows:

Fiduciary.A personis a “fiduciary” with respectto a pensionfundor
retirementsystemestablishedunderthis Codeto theextentthatthe
person:

(1) exercisesanydiscretionaryauthorityor discretionarycontrol
respectingmanagementof thepensionfundor retirementsystem,
orexercisesanyauthorityor controlrespectingmanagementor
dispositionofits assets;

(2) rendersinvestmentadvicefor a feeor othercompensation,
director indirect,with respectto anymoneysor otherpropertyof
thepensionfundorretirementsystem,orhasany authorityor
responsibilityto do so;or

(3) hasanydiscretionaryauthority ordiscretionaryresponsibility
in theadministrationof thepensionfundor retirementsystem.

(40 ILCS 5/1-101.2)



BASEDUPONTHE FOREGOING,theDepartmenthasdeterminedthattheDu
Quoin PolicePensionFundis in violationof Section5/iA-i 12 of theCodein failing to
submitits annualcompliancefeesby July 1, 2009, in theamountof$600.55.
Furthermore,theDepartmenthasdeterminedthattheindividual trusteesof theBoardare
in violationof Section5/iA-i 12 asfiduciaries,accordingto thedefinitionin theCode.

YOU ARE FURTHERNOTIFIED, pursuantto Section5/iA-i 13(d)oftheCode,
that theDu QuoinPolice PensionFundandtheindividualtrusteesfortheBoardmust
takeimmediatestepsto bring itself into compliancewith the law andthatfailure to make
paymentto theDepartmentwithin 30 dayswill resultin administrativeordersrequiring
theyou andtheFundto appearand showcausefor noncompliancewith the law.

Date: I I ~

ILLINOIS DEPARTMENT OF INSURANCE

Mi~haelT. McRaith
Directorof Insurance

1 O-PN-0289


